BRIEFING NOTE

Land Reform (Scotland) Act 2025
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BACKGROUND

The Land Reform (Scotland) Act 2025, which aims to reform the law relating to large landholdings and
leases of rural land, received Royal Assent on 16 December 2025 and is now an Act of the Scottish
Parliament.

There are two main parts to the Act (covering (1) large landholdings and (2) leasing including agricultural
holdings), and six key topics are covered:

1. new land management plans for owners of landholdings which exceed 1,000 hectares;

2. government and community priority involvement in the sale of any areas of land from a
landholding which exceeds 1,000 hectares (subject to certain exceptions which are yet to be
confirmed);

3. a power to allow the Scottish Ministers to force owners of landholdings which exceed 1,000
hectares to lot land when selling (in accordance with a lotting plan imposed by the Scottish
Ministers);

4. anew Land and Communities Commissioner;
5. various changes to agricultural and small holdings legislation; and
6. anew form of environmental agricultural lease.

Scottish Land & Estates called the legislation “destructive”, and others in the rural business industry
expressed similar concerns. Andy Wightman, the leading Land Reform activist, called the legislation a
“potential nightmare of bureaucracy”. Regardless of the policy of the Act (and focusing on legal matters
only) there are a number of underlying issues with the legislation, as follows:

Uncertainty, not certainty

The drafting of the Act is complicated and convoluted. Once the Act is in force, it may actually be a very
complicated legal question to ascertain whether you are permitted to sell your own land with or without
the Scottish Government’s involvement. Despite concerns raised throughout the parliamentary process
by parties from both sides of the debate and it being fundamental to the large landholdings part of the
Act, the definition as to what constitutes a “large landholding” remains unworkable.

Proportionality

Even taking the policy aims at face value, the Act contains very heavy regulation on owners of large
landholdings to achieve the policy goals. Under the initial proposals, owners of large landholdings would
not have been able to sell any of their property without the intervention of the Scottish Government.
This sparked criticism for potentially blocking small-scale sales. The Act allows the Scottish Ministers
to make regulations specifying those “transfers” which are excluded from this restriction, but until these
regulations are made it awaits to be seen how this will work in practice.

Timescales for Scottish Government interventions in sales

The process and, crucially, timescales around Scottish Government control of land sales is very
unspecific, and it would not be possible for landowners to have much predictability around when they
may, or may not, be able to progress land sales.

Human Rights (private property) considerations

The Act (as the Scottish Government acknowledges) touches on a range of human rights (right to
private property) issues. Inevitably these issues require a careful balance, but it is possible that some
of the processes set out in the Act around the forced lotting of land are so heavily weighted in favour of
third parties (and against a landowner wishing to deal with their private property) that they are
susceptible to challenge on the basis of human rights issues.

14781950.13



TIMING

The only parts of the Act which are currently in force are the duty on the Scottish Government to produce
a model lease for environmental purposes within two years and regulation making powers. Regulations
would be needed to bring the other parts of the Act into force, and it is possible that different parts of
the Act will come into force on different dates. The Act also allows for transitional provisions.

A lot will need to be done before the large landholdings part of the Act can come into force including
the passing of regulations, development of frameworks and guidance and (for community engagement
regulations and lotting) the appointment of a new Land and Communities Commissioner. This could
take several years. The Scottish Parliament will be in recess from 26 March 2026 then dissolved, and
there are many pieces of legislation being worked on before then. It is therefore our view that it is
extremely unlikely that progress will be made on the regulations and guidance required under the Act
before the next Scottish parliamentary election.

Meaningful advice on next steps will only really be possible once regulations and guidance are issued,
but even then some areas of uncertainty may remain.

LARGE LANDHOLDINGS
A large landholding is a “single holding” or a “composite holding” that exceeds 1,000 hectares.
Single holdings

A “single holding” is the whole of a contiguous area of land in the ownership of one person or set of
persons. An important change was made to the pre-enactment Bill as it passed through the
parliamentary process stating that when calculating total land size, any land within 250 metres of other
land under the same ownership would be taken into account for the purposes of calculating the total
hectarage of a single holding. A “set of persons” is not defined in the Act, although the explanatory
notes accompanying the pre-enactment Bill suggest that the intention is to capture an area of land
owned by trustees of a trust and an area of land owned by more than one person.

Composite holdings

A “composite holding” is two or more contiguous single holdings which have an owner in common and/or
which are owned by “connected” parties. Again, any land within 250 metres of other land under the
same or connected ownership is to be taken into account for the purposes of calculating the total
hectarage.

Owners are considered to be “connected” where they are companies within the same group, by
reference to the Register of Persons Holding a Controlled Interest in Land (“RCI”) or by reference to the
People with Significant Control (“PSC”) regime. The Act goes on to say that persons are also connected
to one another where they have a common connected person.

Legal issues:

At first glance, the concept of what constitutes a large landholding appears straightforward:
landholdings over 1,000 hectares will be subject to additional duties. In practice, however,
determining whether a particular estate or landholding qualifies is considerably more
complicated.

The 250 metre proximity and connected party tests — in addition to any mapping required to
calculated hectarages — mean that determining whether or not land qualifies as a “large
landholding” could be very complicated. In addition, the connected parties test hinges on what
“requires” registration in the relevant public register, meaning that this cannot be verified by
reference to public information. This creates uncertainty for purchasers, communities
exercising rights under the Act and those responsible for enforcement.

The Scottish Ministers have powers to make regulations to change or “clarify” the large landholding
test. These regulations would be subject to consultation before going through the parliamentary

14781950.13



process. It may be that as steps are taken to bring the Act into force, these powers will need to be
exercised to make the large landholdings parts of the Act workable.

The following examples illustrate how the composite holdings test might apply in practice and highlight
some of the anomalies that can arise:

e Trust Company Limited and Harry Brown as trustees of the Bloomfield Trust are the owners of
a 700 hectare area. Trust Company Limited and Lindsay McKenzie as trustees of the McKenzie
Family Trust are the owners of a 400 hectare area. A part of the boundary of the 700 hectare
area adjoins a part of the boundary of the 400 hectare area.

The two areas are together a composite holding because they are contiguous and have an
owner in common, namely Trust Company Limited. It does not matter that the two trusts are
completely unconnected with different sets of beneficiaries that don’t know one another.

This composite holding exceeds 1,000 hectares and is therefore a large landholding.

e Betty owns a 600 hectare area of land. The trustees of Betty’s Trust own a 700 hectare area of
land, a part of the boundary of which is within 250 metres of Betty’s 600 hectare area. Betty is
the sole financial beneficiary of Betty’s Trust, but as she is not engaged in the control or
governance of the trust she is not “connected” to the trustees through the RCI regime.

Neither area exceeds 1,000 hectares on its own and the connected persons test is not met. As
a result, the two areas are not a composite holding and, whether looked at individually or
together, they do not constitute a large landholding.

e Lewis is a person of significant control in respect of Rural Land Limited. Lewis is separately
connected to Hamish and Elspeth through the RCI regime. That is because Hamish and Elspeth
as partners of the Whitehills Farming Partnership own an area of land in the Highlands, and
they assumed Lewis as a partner without updating the title (as is common).

Hamish and Elspeth (in their capacity as individuals) own a separate 300 hectare area of land
in the Borders. Rural Land Limited owns an 800 hectare area of land nearby in the Borders.
These two areas are together a composite holding because (1) they are within 250 metres of
one another and (2) Rural Land Limited, Hamish and Elspeth are “connected” to each other as
they have a common connected person in Lewis.

The composite holding exceeds 1,000 hectares and is therefore a large landholding.

e Mr X and Mrs X each own 999 hectares which adjoin. Neither party has the level of control or
influence over the other which is required for the RCI regime to be engaged in cases of
individual ownerships. The parties are therefore not “connected” to one another.

Neither area exceeds 1,000 hectares on its own and the connected persons test is not met. As
a result, the two areas are not a composite holding and, whether looked at individually or
together, they do not constitute a large landholding.

e In the example above, Mr and Mrs X’s daughter also owns 999 hectares right beside Mr X's
land. In addition, Mr and Mrs X’s son owns a separate 999 hectares right beside Mrs X’s land.
Again, no family member has the level of control or influence over the other which is required
for the RCI regime to be engaged in cases of individual ownerships. The parties are therefore
not “connected” to one another.

None of the areas exceed 1,000 hectares on their own and the connected persons test is not
met. Despite almost 4,000 hectares being under family ownership and being closely connected,
the four areas are not a composite holding and, whether looked at individually or together, they
do not constitute a large landholding.

It should be stressed that these are simplified, illustrative examples only and that advice should be
taken in each case.
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Five year review

The pre-enactment Bill was amended in its final stages to provide that the Scottish Land Commission
must carry out a review of the large landholdings part of the Act within five years of the legislation
coming into force. This review must include looking at whether the current land size thresholds and the
land to which the large landholdings provisions apply are appropriate and considering any unintended
consequences and loopholes. It must also consider the impact of this part of the Act on the transparency
of land ownership, the amount of land purchased by community bodies and community involvement in
decision-making about land.

The Scottish Land Commission must publish a report and the Scottish Ministers have one year to
respond publicly to its findings and set out what action they intend to take as a result.

COMMUNITY ENGAGEMENT
Land management plans

The Act gives the Scottish Ministers powers to make regulations for the purposes of promoting
community engagement (the “Community Engagement Regulations”) including land management plans
which the owners of large landholdings must produce and make publicly available. The owner must
engage with communities and tenants (including, where relevant, crofters and small landholders) in the
development of, and significant changes to, the land management plan.

The Community Engagement Regulations will set out the information that is to be contained in a land
management plan, and this information must include:

e Details of how the ownership of the land is structured.
e The long-term vision and objectives for managing the land, including any potential sale.

o Details of how the owner complies with (or intends to comply with) the obligations set out in the
Community Engagement Regulations, the Scottish Outdoor Access Code and the Code of
Practice on Deer Management.

o Details of how the owner manages (or intends to manage) the land in a way that contributes
towards achieving the Scottish Government’s net-zero emissions target, adapting to climate
change and increasing biodiversity.

e The steps taken by the owner to engage with communities and tenants (including, where
relevant, crofters and small landholders) in the development of the land management plan and
how that engagement influenced such development.

o How the owner is having (or intends to have) regard to any local place plan. A local place plan
is @ community led proposal for how land in a local area should be developed or used. Each
planning authority must keep a public register of local place plans for their area.

The land management plan must be reviewed, and where appropriate, revised every five years. The
Community Engagement Regulations could require an owner to submit their land management plan for
publication on single public website and to pay an associated reasonable fee.

Legal issues:

Many landowners will have no difficulty in providing these plans. However, there are some
potentially private and sensitive pieces of information which the Scottish Government wish to
force landowners to disclose. It is difficult to see the justification for requiring a private
landowner to disclose when they might propose to sell their property.

Mindful that perceived disclosure failures on the part of landowners are liable to a fine, the list
of topics to be disclosed is very wide. How much detail will be required in order to avoid a fine,
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and will the Community Engagement Regulations (when they are published) actually require
different land management?

Is this a back door statutory obligation on landowners to promote net-zero and climate change
measures and to increase biodiversity? The Act suggests that landowners are required to state
how they will contribute towards these aims, and it seems unlikely that a statement from a
landowner confirming they don’t intend to take any steps will be acceptable. Note that this only
applies to owners with more than 1,000 hectares, and owners of smaller areas which do not
form part of a large landholding will not be compelled to work towards these aims. There were
also some calls from MSPs during the legislative process that land management plans should
contain binding obligations to deliver outcomes, but this was rejected by the Scottish
Government.

Duty to consider community request to leases land

The Community Engagement Regulations will require the owner of a large landholding to consider
reasonable requests from bodies registered or entitled to register under the community right to buy
legislation to lease the land or any part of it.

The owner of a large landholding in a crofting area will also have a similar duty to consider reasonable
requests from the bodies mentioned above to have the whole of the land (or where only part of the land
falls within the crofting area, the relevant part) constituted as a croft.

Legal issues:

Whilst the details are to be set out in more detail in secondary legislation, the powers are
potentially extremely wide. Is it reasonable that a community body asks to lease the whole of a
large landholding or to have the land constituted as a croft, and who will get to decide that?

In the absence of a clear and unambiguous test for what constitutes a large landholding, how
will a community know whether they can make these requests?

Breaches of the Community Engagement Regulations
Breaches of the Community Engagement Regulations may be reported by the following:

e Historic Environment Scotland (HES), the local authority, the community council, the Scottish
Environment Protection Agency (SEPA), Scottish Natural Heritage (SNH) and Scottish
Enterprise to the new Land and Communities Commissioner.

o Bodies registered (or entitled to register) under the community right to buy legislation.

e Highlands and Islands Enterprise Scotland, South of Scotland Enterprise and National Park
Authorities can also report breaches if the land falls within an area over which they exercise
their respective functions.

o |If the large landholding is in a crofting county, breaches can also be reported by the Crofting
Commission and (where the land includes common grazings) a grazings committee or a
grazings constable.

The Land and Communities Commissioner must investigate a reported breach if they are satisfied that
sufficient information has been provided allowing them to proceed. In addition, the Land and
Communities Commissioner can investigate whether a breach has been committed if they consider it
appropriate to do so, even if no alleged breach has been reported.

The Land and Communities Commissioner will have powers to investigate alleged and suspected

breaches of the Community Engagement Regulations, issue enforcement notices and impose fines of
up to £40K per breach (following an opportunity to remedy).
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Legal issue:

Despite this part of the Act placing significant financial and legal obligations on the owner of a
large landholding, the difficulties with the large landholding test present challenges both for
owners of land who might be affected as well as enforcement by the Land and Communities
Commissioner and for communities in connection with engagement on land management
plans.

Note: The proposals to make compliance with the Land Rights and Responsibilities Statement (“LRRS”)
and the land being registered in the Land Register requirements of access to land-based subsidies and
that all recipients should be registered and liable to pay tax in the UK or the EU as set out in the
consultation preceding the pre-enactment Bill were not carried forward in the Act.

However, the Agriculture and Rural Communities (Scotland) Act 2024 enables the Scottish Ministers to
attach certain conditions when providing financial assistance, including the manner in which the title to
the land is registered or recorded. The Agriculture and Rural Communities (Scotland) Act 2024 also
provides that the Scottish Ministers may make regulations regarding the refusal or recovery of support
where this is in the public interest. These powers have not as yet exercised but if they are, they may
become relevant to wider land reform plans.

General

The Community Engagement Regulations must be informed by the LRRS. Before making the
Community Engagement Regulations, the Scottish Ministers must consult with a new Land and
Communities Commissioner and such other persons as they consider appropriate. Details of how the
Land and Communities Commissioner is appointed and their responsibilities are summarised further
below.

The Scottish Ministers must issue guidance about the obligations imposed by the Community
Engagement Regulations. The Community Engagement Regulations may also set out how the owner
of a large landholding is expected to comply with their obligations and the timescales for compliance.

COMMUNITY RIGHT TO BUY: REGISTRATION OF INTEREST IN LARGE LANDHOLDINGS
Overview
The thrust of the provisions here is to:

e prevent owners with landholdings which exceed 1,000 hectares to sell anything without
involving the Scottish Ministers (subject to certain exceptions which are yet to be confirmed);
and

o force the owner to first of all offer the land that has been identified for sale to the community.

These provisions do not apply to transfers which are exempt under the community right to buy
legislation. For example, gifts, transfers into trusts and partnership for no value, any other transfers at
no value, a transfer of croft land to the crofter tenant, a transfer of consequence of partner or trustee
changes, a transfer between companies in the same group and a transfer of a statutory undertaker for
the purposes of carrying out their undertaking would not be caught (subject to anti-avoidance provisions
in some cases). The provisions also do not apply to the sale of shares in a company.

List of interested parties
The Scottish Ministers are to keep a list of the contact details of anyone who wishes to be notified of
any transfer of a large landholding in a particular area (the “List of Interested Parties”). The Scottish

Ministers must issue guidance about how requests to be added to the List of Interested Parties are to
be made.
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Legal issue:

The legislation around registration in the List of Interested Parties is very brief. It seems anyone
may register in the List of Interested Parties even although they have no legitimate interest in
the land (either in terms of connection, geography, or community ownership prospects).

Prohibition on transfers of large landholdings

The owner of a large landholding is prohibited from transferring (or taking any action with a view to
transferring) ownership of the whole or any part(s) of that large landholding until the Scottish Ministers
have given notice that the prohibition has been lifted. If a transfer is made without the prohibition having
been lifted, it is of no effect.

The Act provides that the Scottish Ministers can make regulations specifying which “transfers” are
excluded from these provisions. The intention behind this is to allow for transfers based on type, as well
as transfers based on size, to be excluded.

It is important to note that “taking action with a view to transferring” includes advertising the land or
entering into negotiations, meaning that taking steps to sell a part of a large landholding could be caught.

Legal issue:

If a large landholding or a qualifying part of a large landholding is transferred in contravention
of these provisions, the purported transfer of land is of no effect. There is no good faith
protection for a purchaser. It is therefore essential for a purchaser to be satisfied that there is
no risk of the transfer being set aside. This would involve understanding whether or not the land
in question is a large landholding or a qualifying part of large landholding, and being satisfied
on the position at the point of transfer.

The difficulty is that the test for what constitutes a large landholding is unclear and cannot be
verified objectively. Even if it could be established that the land concerned is or forms part of a
large landholding, the position could change during the period between conclusion of missives
and completion with areas falling in and out of scope.

Similar concerns apply to transfers in contravention of the lotting provisions.
Lifting the prohibition

In order to allow community bodies the opportunity to be notified of proposed transfers of large
landholdings and to make it possible for them to use the community right to buy late application process,
the Act sets out two stage prohibition system:

e There is an Initial Prohibition of 30 days from the date that the Scottish Ministers comply with
their duties to publish and send information about the possible transfer (the “Initial 30 Day
Period”).

e There is a Further Prohibition of 70 days which may be imposed if a community body
expresses an interest to make a late application to register a community interest in land.

The process involves the owner of a large landholding first asking the Scottish Ministers to lift the Initial
Prohibition (“Notice of Intention to Transfer”), in which case the Scottish Ministers must then publish
information about the possible transfer on a website together with details as to how a community body
can register a community right to buy. The Scottish Ministers must also send this information to the
community council, the local authority, the relevant National Park authority (if any) and anyone on the
List of Interested Parties who wishes to be notified of any possible transfer in that particular area. There
are no prescribed timescales within which the Scottish Ministers must deal with these matters.

When the Initial Prohibition is lifted and whether a Further Prohibition is imposed depends on whether,
during the Initial 30 Day Period, the Scottish Ministers receive a note in the required form from a
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community body expressing an interest to make a late application to register a community interest in
land (an “Expression of Interest”).

e |f the Scottish Ministers receive an Expression of Interest during the Initial 30 Day Period and
the Scottish Ministers are satisfied that (1) it is likely that a late application to register a
community interest in land will be made within 70 days and (2) there is a reasonable prospect
of that application resulting in a community interest in the land being registered, the Scottish
Ministers must lift the Initial Prohibition and impose a Further Prohibition.

The Further Prohibition expires automatically 70 days after it is imposed, unless a late
application to register a community interest in land is made during the 70 day period in which
case the process follows the approach taken for any other community right to buy (subject to
certain modifications).

e If (1) the Scottish Ministers receive an Expression of Interest during the Initial 30 Day Period
but are not satisfied about the prospects of a late application to register a community interest
in land as set out above or (2) no Expression of Interest is received by the Scottish Ministers
during the Initial 30 Day Period, they must give the owner notice that the Initial Prohibition has
been lifted once the Initial 30 Day Period has expired.

Legal issue:

In all cases, there is no timescale within which the Scottish Ministers must lift the Initial
Prohibition following expiry of the Initial 30 Day Period meaning that an owner of eager to sell
their property could be waiting for an un-necessarily long time.

In fact, the Act provides that the Scottish Ministers can delay lifting the Initial Prohibition where
an Expression of Interest has been made and they are still considering whether or not to impose
a Further Prohibition at the end of the Initial 30 Day Period. Any such delay in those
circumstances must not extend beyond the period of 60 days starting on the date that the
Scottish Ministers complied with their duties to publish and send information about the possible
transfer. The net effect of this is that where an Expression of Interest is made during the Initial
30 Day Period, the Act expressly accommodates a period of more than four months from the
date that the Scottish Ministers comply with their duties before they must lift the prohibition —
and there is nothing to say what happens if they do not lift the prohibition within this timescale.

Financial hardship

The owner of a large landholding can ask the Scottish Ministers to disapply the prohibition if the
proposed transfer is being made to alleviate or avoid financial hardship, or if having to wait for the
prohibition to be lifted is likely to cause or worsen financial hardship. If this request is successful, the
period during which the prohibition is disapplied would be specified in a notice from the Scottish
Ministers.

Review of community rights to buy

The Scottish Government is undertaking a review of all current community rights to buy to determine
whether new legislation is required. As a part of this review, a formal consultation took place between
July and October 2025. A report analysing the responses to this consultation is available here. It is
possible that any changes made to the community right to buy as a part of this wider process could
have a further impact on the transfers of the whole or part(s) of large landholdings (and indeed other
land which does not meet this threshold).

Legal issue:

On the basis that community rights to buy form the foundations of land reform, it seems strange
that the Scottish Government promoted new legislation while separately reviewing the rights to
buy (which may require further legislative intervention). It is speculated that this part of the Act
may not be brought into force before this review, and any subsequent amendments to the
community right to buy, have been completed.
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LOTTING OF LARGE LANDHOLDINGS
Large landholdings and landholdings affected by the lotting provisions

The lotting provisions apply to sales of large landholdings (i.e. single and composite holdings exceeding
1,000 hectares) and to sales of land which exceeds 50 hectares and which forms part of a large
landholding (the “50ha+ Area”) where:

e Notice(s) of Intention to Transfer has been given in respect of another part(s) of the large
landholding; and

o the total area of (1) the 50ha+ Area and (2) the other part(s) of the large landholding affected
by the Notice(s) of Intention to Transfer exceeds 1,000 hectares.

Any area in respect of which missives have been concluded since a Notice of Intention to
Transfer was given is disregarded for the purposes of these calculations.

According to the explanatory notes which accompany the pre-enactment Bill, this is intended to mitigate
against the risk of landowners avoiding the lotting requirements by transferring smaller lots over time
(potentially to the same or connected person(s)).

These lotting provisions do not apply to transfers which are exempt under the community right to buy
legislation.

Legal issue:

The question as to whether or not an area of more than 50 hectares is subject to the lotting
provisions is extremely complicated. It is subject to factors which a purchaser may not be able
to determine conclusively and which may change over time. The additional factors which further
complicate the question of whether or not the lotting provisions apply increase the potential
exposure for a purchaser and the required ongoing monitoring of the position for both seller
and purchaser.

Prohibition on transfers of affected landholdings

Before transferring the ownership of a landholding affected by the lotting provisions (the “affected
landholding”), the owner must have a lotting decision from the Scottish Ministers (“Lotting Decision”)
otherwise the transfer will be of no effect. Any transfer of ownership of an affected landholding is also
of no effect if made contrary to a Lotting Decision or where it results in the same or connected persons
owning more than one lot specified in the Lotting Decision. Again, persons are considered to be
“connected” to each other where they are companies within the same group, by reference to the PSC
or RCI regimes, or where they have a common connected person.

The issues identified earlier regarding the risk of a transaction being set aside under the community
rights to buy part of the Act arise again in the lotting context and are compounded by the complexities
for areas of more than 50 hectares which may be caught.

Lotting Decisions — process

The owner of an affected landholding wishing to transfer ownership must apply to the Scottish Ministers
for a Lotting Decision, who must decide whether or not the land should be transferred in lots. The
Scottish Ministers must request and take into account a report prepared by the Land and Communities
Commissioner when reaching their decision. A copy of this report must be sent to the person who
applied for the Lotting Decision. Initially criticised for lacking a time limit, the Act now requires Scottish
Ministers to make a decision within six months. However, it does not say what happens if that deadline
is missed, potentially limiting its impact.

The Act sets out a “public interest test” which must be satisfied before the Scottish Ministers can direct

that the land must be transferred in lots. The main question is whether the Scottish Ministers are
satisfied that transferring the land in lots is more likely to result in the land being used (in whole or in
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part) in ways that might make a community in the vicinity more sustainable than if it were transferred to
the same person. In applying this test, the Scottish Ministers must pay particular attention to the extent
of concentration of land ownership in the community’s vicinity. They must also have regard to the
International Covenant on Economic, Social and Cultural Rights (an international human rights treaty)
in reaching their decision.

A copy of the Lotting Decision must be given to the owner of the affected landholding and any creditor
in a standard security over an interest in the affected landholding. The Scottish Ministers must also
inform any person on the List of Interested Parties who wishes to be notified of any possible transfer in
the area of the decision. If the Scottish Ministers’ decision is that the land must be transferred in lots,
the Lotting Decision must specify those lots and include a statement of reasons as to why the Scottish
Ministers consider this to be in the public interest.

A Lotting Decision is valid for five years, but expires if the ownership of the affected landholding is
transferred to an unconnected party before then. It is not possible to apply for a Lotting Decision if one
has been issued in respect of the land in question and has not yet expired.

Legal issues:

The lotting rules are possibly the most far reaching of all provisions within the Act. Owners of
large landholdings face the prospect of being forced to lot their land not to maximise value, but
to maximise the chances of community ownership.

It seems that owners of large landholdings could have to wait a long time before selling all of
their land if the imposed lotting does not work. A forced lotting decision lasts for five years, and
the earliest a review can be initiated (by the landowner) is after one year — which is a long time
if a landowner wishes to sell their property but cannot, by law, sell as they wish.

Compensation

The owner of an affected landholding is entitled to compensation from the Scottish Ministers for loss or
expense incurred in complying with the lotting procedures, attributable to a potential transfer being
prevented due to the lotting procedures or attributable to a Lotting Decision specifying that the land may
only be transferred in lots. The amount of compensation is determined by the Scottish Ministers (or the
Lands Tribunal on appeal). Further regulations would need to follow setting out how claims are made
and how compensation is calculated.

Guidance

The Scottish Ministers must issue guidance about lotting decisions, which must include how they expect
the process to operate in practice (and in particular how tenanted and crofted land will be taken into
account) and when they will ask the Land and Communities Commissioner to carry out an initial review
of an application. In preparing this guidance, the Scottish Ministers must consult with the Land and
Communities Commissioner and have regard to the “public interest” which for these purposes includes
the desirability of achieving a more diverse ownership of land and more community ownership.

Review of Lotting Decision

The owner of an affected landholding can ask the Scottish Ministers to review a Lotting Decision. Any
such request can only be made after the expiry of a one year period from the date of the Lotting
Decision. The Scottish Ministers have three months to either (1) leave the Lotting Decision unchanged
or (2) replace the Lotting Decision with a new one, although there is nothing in the Act which says what
happens if this timescale is not met. The Scottish Ministers can also offer to buy any lots which have
not been transferred (which is an option to them whether they leave the Lotting Decision unchanged or
replace it with a new one).

During the review of a Lotting Decision, the owner of an affected landholding can also ask the Scottish
Ministers to consider making an offer to buy any lots which have not transferred.
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The Scottish Ministers can only offer to buy a lot which has not been transferred if they are satisfied
that it is likely that it was not transferred because it was less commercially attractive due to the Lotting
Decision.

In reviewing a Lotting Decision, the Scottish Ministers are to consider whether it would be appropriate
to seek advice from a person who appears to them to be suitably qualified, independent and to have
knowledge and experience of the transfer of land of a kind similar to the land in question. The duty is
limited to “considering” whether this advice should be sought and there is no requirement to obtain the
advice. The price specified in any offer must be determined by a similarly qualified valuer appointed by
the Scottish Ministers. There is an appeal process if the Scottish Ministers decide not to make such any
offer following request by the owner of an affected landholding.

Appeal against a Lotting Decision

The owner of a large landholding can appeal to the Court of Session against a Lotting Decision stating
that the land (or any part of it) can only be transferred in lots. An appeal can only be made on the
grounds that the Lotting Decision is based on an error or fact of law or is unreasonable. The Court of
Session may uphold or quash the Lotting Decision and if they decide to quash it, the Scottish Ministers
must make a fresh Lotting Decision.

Financial hardship

The owner of a large landholding can request the Scottish Ministers to make a Lotting Decision stating
that the land need not be transferred in lots if they are transferring ownership to alleviate or avoid
financial hardship and having to wait for the Lotting Decision is likely to cause or worsen financial
hardship. If this request is successful, any Lotting Decision issued under this procedure would be valid
for one year only and expire if the ownership the large landholding is transferred to an unconnected
party before then.

THE LAND AND COMMUNITIES COMMISSIONER AND THE SCOTTISH LAND COMMISSION

The Act establishes a new role of the “Land and Communities Commissioner’. The Land and
Communities Commissioner’s role includes enforcing the community engagement duties and preparing
reports for the Scottish Ministers in connection with lotting decisions. The Scottish Ministers must
consult with the Land and Communities Commissioner before making the Community Engagement
Regulations and issuing lotting decision guidance.

The Land and Communities Commissioner is appointed by the Scottish Ministers (who must ensure
that they have expertise and experience in land management and community empowerment) and would
be a member of the Scottish Land Commission.

Someone who is or has been the owner of a single holding or a composite holding exceeding 1,000
hectares within the one year period preceding the effective date of appointment cannot be appointed.
The Land and Communities Commissioner will be automatically disqualified if they become the owner
of a single holding or a composite holding exceeding 1,000 hectares during the period of their
appointment.

In addition to reviewing the five year review of the impact and effectiveness of the large landholdings
part of the Act, the functions of the Scottish Land Commission are extended under the Act to consider
how natural capital markets (environmental credit trading) affect land in Scotland. Their focus is further
expanded to include land concentration and local economies, more diverse land ownership and
measures to tackle depopulation and support community sustainability.

LEASING (INCLUDING AGRICULTURAL HOLDINGS)

Model lease for environmental purposes

The Act provides for the Scottish Ministers to make available a model lease “designed for letting land
so that such land can be used wholly or partially for an environmental purpose”. The statutory definition
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as to what qualifies for an “environmental purpose” including if land “contributes to the Scottish
Government’s net-zero emissions target” is not a high bar.

The most critical point here is that the interaction with the agricultural holdings legislation is not
addressed in the Act and cannot be contracted out of in terms of the model lease itself.

For example land which is part agricultural holding part environmental lease purporting to be of a six
year duration would in fact be a ten year modern limited duration tenancy in terms of the prevailing
agricultural legislation. The opportunity to clarify the overlap (or otherwise) of agricultural holdings
legislation with a new “model lease” for environmental purposes is an opportunity missed.

Model lease for hutting

The Act also provides for the Scottish Ministers to make available a model lease designed for letting
public land so that it can be used for building or occupying huts. A “hut” for these purposes is a simple,
low impact, off-grid recreational structure with an internal area of no more than 30m? and which is used
intermittently as recreational accommodation.

Non-agricultural leases of land have been granted for centuries and it is not clear what purpose (if any)
will be served by the availability of such “model leases”.

Small landholdings

Until now a small landholding was a form of croft outwith the crofting counties. When this part of the Act
comes into force, it will be a “hybrid tenancy” straddling some aspects of letting to secure 1991 Act
tenants, retaining some aspects more closely aligned with croft tenure, with no consistency of approach
as to which rights and responsibilities apply in particular circumstances.

The law is in part codified in Part 1A of a schedule at the very end of the Act. This introduces new rights
for small landholders such as the pre-emptive right to buy, succession rights and diversification steps
all aligned with secure 1991 Act tenancies and which have never been available to small landholders
(and which remain unavailable to crofters). Some aspects of the existing small landholders legislation,
such as rent review on seven year intervals, and renunciation on a year’s notice against Whitsunday or
Martinmas is re-stated in line with pre-existing (smallholder) legislation. The landlord’s right to resume
on satisfying the land court as to a “reasonable purpose” is also re-stated mirroring the pre-existing
archaic law (which did not keep up with modernisations as crofting law has done). An adjustment of
the statutory compensation provisions in the event of resumption is introduced. The law on resumption
from a smallholding remains totally different to the law on resumption from 1991 Act tenancies (as was
the case prior to the publication of the pre-enactment Bill).

There is reference to the terms on which parties to a smallholding tenancy might utilise Alternative
Dispute Resolution suggesting other aspects must be litigated. The Tenant Farming Commissioner’s
functions are extended so as to bring small landholdings within their remit (e.g. producing Codes of
Practice in relation to small landholdings as well as agricultural holdings).

There are understood to be around 59 small landholdings in existence and it is unclear why such a
substantial overhaul of rights applicable to these tenancies in particular is considered appropriate or
proportionate.

Agricultural holdings legislative reform

Having dealt with two forms of tenancy which are not intended to be agricultural tenancies, then
adjusted smallholdings so as to make them sit somewhere between their previous legal status and a
1991 Act tenancy, the Act moves on to adjustments to legislation affecting current agricultural tenancies.
The end user of agricultural holdings legislation might not expect to find the latest reform at the end of
a long Act entitled “Land Reform” but that is where it now sits.
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Agricultural tenant’s right to buy

1991 Act tenants currently have the “pre-emptive” right to buy their farm, in other words a “right of first
refusal” on the landlord choosing to sell, subject to certain exemptions. That has not changed.

What might change (depending on future regulations not yet enacted) is the way in which the tenant
must register the pre-emptive right to buy. A number of practical questions remain as to how best to
administer notification of an interest in this right. A previous suggestion that the need to register at all
should be abolished is now repealed.

Practical questions remain as to how best to identify and prove that land is subject to a 1991 Act tenancy
before conferring the pre-emptive right to buy on the tenant and these are likely to be discussed further
as the detail of the regulations are further considered and brought into force. A great deal of discretion
remains in terms of the way in which the Act is framed.

Assignation

Further additions are made to the class of potential assignees on lifetime transfer of the tenant’s interest
in 1991 Act tenancies, modern limited duration tenancies and limited duration tenancies, including
repairing tenancies (which are not yet in force). Adjustment and an element of clarification is provided
with regard to statutory notice periods.

Resumption

This is possibly the most contentious part of the leasing part of the Act since it is viewed by many as
retrospectively changing the rights of landlords and tenants under ongoing tenancies from the rights
they had understood to sign up to when the lease was entered into, under a type of tenancy which
cannot readily be terminated.

These provisions only relate to partial resumption from a lease under which the landlord has the right
to resume.

Firstly it provides that (irrespective of the contractual notice provisions within the lease) a landlord
wishing to resume part of a 1991 Act holding, limited duration tenancy or repairing tenancy, must give
at least one year’s notice to the tenant. The tenant is entitled to give counter notice terminating the
whole tenancy in response, if such counter notice is given within 28 days of the resumption notice. The
landlord can withdraw the resumption notice (subject to payment of the tenant’s expenses in connection
with so doing) but not where the tenant has given notice of termination in response. Landlords need to
be aware that on serving a partial resumption notice they may be met with a notice to terminate the
whole tenancy with the waygoing compensation entitlement that might then entail. It is unclear what
happens if the tenant were to serve counter notice then change their mind with regard to a whole lease
termination.

Secondly, it provides for additional compensation (for tenants under 1991 Act tenancies, limited duration
tenancies and repairing tenancies only) in respect of the tenant’s interest in the value of the land being
resumed, assessed by a valuer.

The landlord must nominate a valuer (meeting statutory requirements) in the resumption notice. The
tenant may object to the nominated valuer within six weeks beginning on the date that the resumption
notice is given, after which the parties can negotiate an alternative. The landlord must appoint the
nominated valuer within ten weeks of the date that the resumption notice is given or within ten weeks
of agreeing an alternative valuer failing which the resumption notice is of no effect.

If no agreement is reached as to an alternative valuer following tenant objection, the landlord can
request the Tenant Farming Commissioner to appoint a valuer. The Tenant Farming Commissioner can
recover any expenses incurred in making this appointment from the landlord. Both parties have a right
of appeal to the Land Court against any such appointment but only on certain grounds.

The valuer is to assess the value the land being resumed (1) if sold with vacant possession and (2) if
sold with the tenant still in occupation.
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The landlord is responsible for meeting the expenses incurred by the valuer. The valuer is to ask the
landlord and tenant to make written representations and has the right to enter the land and make any
reasonable request of the landlord and tenant (with which they must comply).

The valuation is to be on a willing seller and buyer basis and to take account of (1) when the landlord
might have been likely to recover vacant possession and (2) any lease (other than the farm lease)
affecting the land. No account is to be taken of numerous factors including any use of the land that
would be unlawful - which phrase has been interpretated by the Land Court in the context of the
agricultural tenant’s right to buy as not excluding development potential (i.e. development potential
could be taken into account).

The amount to be payable by the landlord to the tenant in respect of the value of the land being resumed
is half the difference between the value of the land being resumed (1) if sold with vacant possession
and (2) if sold with the tenant still in occupation. The valuation has to be carried out within eight weeks
of the date of appointment of the valuer and may be appealed by either the landlord or the tenant to the
Lands Tribunal.

This provision is a major change, particularly in so far as it applies to a 1991 Act tenancy where the Act
makes a material retrospective change, very significantly in the tenant’s favour, to what is entirely a
contractual position (i.e. specifically agreed to by the parties in the written lease).

Tenants under modern limited duration tenancies, which may be of longer duration than limited duration
tenancies, and tenants under shorter form fixed term tenancies such as short limited duration tenancies
of five years and shorter or grazing lets, do not benefit from the changes in the law on resumption. New
limited duration tenancies can no longer be granted, but existing limited duration tenancies can be
extended by agreement of landlord and tenant prior to them reaching their contractual end date. This
change in the legislation may disincentive landlords to continue existing limited duration tenancies for
a longer term.

Where resumption is for the purpose of certain quarrying operations, if the land is subsequently returned
to agricultural use it is to be restored to the tenancy if the tenancy is continuing when the land is so
restored. This effectively makes statutory provision for “temporary resumption” (not recognised in other
types of resumption from agricultural holdings) which may be of assistance to all parties in some specific
circumstances.

There is provision that the Scottish Ministers may, by regulation, make provision for additional statutory
compensation on a whole holding notice to quit. Such notices to quit are rare (requiring planning consent
to develop the whole agricultural holding for a non-agricultural purpose). As the law stands (unless
further regulations are in fact brought into force) a 1991 Act tenant in receipt of a resumption notice
concerning part of the agricultural holding is in a preferable position to the same tenant receiving a
whole holding notice to quit.

The Act reserves the possibility of further regulations adjusting the compensation rights of tenants under
any form of 2003 Act tenancy (short limited duration tenancies, and modern limited duration tenancies)
on a statutory resumption of part of their holding. Such regulations would need to be brought into force
within five years of Royal Assent. The risk of such changes being brought into effect and uncertainty as
to what they might entail is likely to be a disincentive to landlords and prospective landlords to let
agricultural land on fixed term agricultural lets.

Compensation for improvements

The list of improvements for which compensation is payable on the termination of the tenancy (Schedule
5 of the Agricultural Holdings (Scotland) Act 1991) is to be materially changed. At present Schedule 5
lists specified improvements in three separate parts — Part 1 where notice to and the consent of the
landlord is required; Part 2 where notice to the landlord is required (but not consent); and Part 3 where
neither notice or consent is required. The fixed list of improvements has been updated but is generally
accepted as being out of date and requiring modernisation.
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The Act specifies examples of improvements “of a kind referred to or specified” in the relevant Part
rather than a prescriptive list. It retains the distinction between some types of improvement requiring
notice and consent; some requiring only notice; and others requiring no notice or consent. The Act
attempts to differentiate by the impact the improvement has on the land (e.g. those having a long term
or significant impact on the management of the holding do require consent and notice). The change is
helpful in some respects, as it makes the type of improvement more “future proof’. However, where an
improvement is not clearly within one list a tenant may consider they require to give additional notice
(where the requirement to give notice is unclear) in order to ensure they do not prejudice a future claim
for compensation.

Diversification

The Act restricts a landlord’s ability to object to a proposed diversification on the grounds of prejudice
to future agricultural use of the land by requiring the impact of the diversification to be considered with
reference to the whole of the tenanted holding (rather than only to the area of the diversification) and
by requiring detriment to the sound management of the estate to be substantial detriment. These are
material changes. In objecting to the tenant’s proposed diversification the landlord is to be required to
explain why the landlord’s grounds of objection or conditions the landlord wishes to impose are
reasonable.

Subject to time limits, a tenant may serve an “extension notice” extending the period of time available
for the parties to reach agreement on diversification by 30 days.

In considering an objection, the Land Court is to take account of whether the proposed improvement is
likely to have a positive environmental effect outweighing the landlord’s statutory grounds of objection.

A tenant is not to be entitled to compensation where, as a result of the diversification, the use of the
whole of the holding for the purposes of sustainable and regenerative agriculture by an incoming tenant
has been substantially prejudiced (rather than the land subject to the diversification is “unsuitable for
use for agriculture by an incoming tenant”). This presumably potentially increases a landlord’s exposure
to making compensation payments considerably.

Game damage

Tenants are to be able to claim compensation from their landlord for losses other than damage to crops
(including damage to grazing, disease impact on livestock and damage to trees and fixed equipment)
where the damage is caused (directly or indirectly) by game (game meaning deer, pheasants, partridges
and grouse) or game management. This entitlement only applies where neither the tenant or a third
party with rights deriving from the tenant has the right to the game or written permission from the
landlord to do so.

Standard claim procedure/waygo

A new procedure for compensation claims is to be introduced utilising the services of the Tenant
Farming Commissioner with the apparent intention of formalising and speeding up the assessment and
payment of compensation claims at waygo. The Scottish Ministers may, by regulations, apply the new
procedure to any relevant type of compensation and apply interest on late payment of such
compensation. It is unclear at present whether such provisions must apply in every applicable case, or
whether parties will be free to reach their own private arrangements (including timescales and any
interest rate on late payment) should they wish. The relevant detail is unavailable until regulations are
brought into force.

Rent review

This is another significant change particularly with regard to 1991 Act tenants.

The “open market test” for 1991 Act tenants is replaced with a “fair rent” test.

The factors to be taken into account in determining the rent are to be:
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¢ the productive capacity of the holding;

e the open market rent of any fixed equipment provided by the landlord for a purpose that is not
an agricultural purpose;

o the open market rent of any land forming part of the holding that is used for a purpose that is
not an agricultural purpose;
e the rent payable on similar holdings; and

e the prevailing economic conditions in the sectors of agriculture relevant to the holding.

The Act still makes reference to having regard (adjusted to take account of specific circumstances) to
“other holdings” but removes reference to “comparables” and “similar holdings” which terminology has,
in the past, proved divisive.

Adjustment of the way in which longer fixed term tenancies may have the rent reviewed under “default”
statutory arrangements (which only apply on there being no contractual rent review) are updated in line
with the above changes to the 1991 Act rent review framework.

The right to make further regulations so as to adjust the rent review provisions further is reserved.

Review of rents of 1991 Act tenancies has long been a fraught matter where parties cannot reach
mutually acceptable agreements. It remains to be seen whether the new statutory test will work better
than the statutory test last enacted and subsequent failed attempts for its review. Much of the detail
remains to be seen when a “test case” arrives in the Land Court and when valuers need to apply the
new details.

Rules of good estate management/rules of good husbandry

The rules of good estate management and the rules of good husbandry (which were set out in the
Agriculture (Scotland) Act 1948) are to be amended primarily so as to increase the emphasis on
sustainable and regenerative agriculture.

Succession

In a similar manner to the adjustments to the legislation in respect of lifetime assignation the class of
person potentially able to acquire a tenancy following the death of the outgoing tenant is extended and
modernised, and the timescale for response to certain notices is clarified and updated.

This note is intended as a brief summary of the Land Reform (Scotland) Act 2025. No responsibility can
be accepted for any action taken in reliance of this note and specialist advice should be taken in every
case. Turcan Connell will be happy to provide such advice. Should you have any queries, please get in
touch with your usual Turcan Connell contact or email enquiries@turcanconnell.com where we can help
direct assistance.
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