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the Charity Commissioners for England and
Wales have informed OSCR that such
property is being held in Scotland.

Reorganisation of Charities

OSCR has power under the Act to approve
reorganisation schemes proposed by charities,
subject to one of the reorganisation conditions
being satisfied in relation to the charity. The
reorganisation conditions are:
® That some or all of the purposes of

the charity:

have been fulfilled,

have been adequately provided for by
other means,

can no longer be given effect to,
have ceased to be charitable purposes, or

have ceased in any other way to provide
a suitable and effective method of using

its property;
That the purposes of the charity provide a
use for only part of the charity’s property;

That a provision within the constitution of
the charity can no longer be given effect to
or is otherwise no longer desirable.

To meet with OSCR'’s approval, OSCR must
consider that the proposed reorganisation
scheme will enable the application of the charity’s
resources to better effect for charitable
purposes, consistently with the spirit of its

constitution, and having regard to changes in

social and economic conditions since the
charity was constituted. Alternatively, OSCR
may consider that the proposed reorganisation
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scheme will enable the charity to be
administered more effectively.

OSCR may also, of its own accord or on the
application of a charity, apply to the Court of
Session for approval of a reorganisation
scheme. The charity trustees may enter
appearance as a party in any proceedings
before the Court of Session on such an
application and OSCR must give 28 days
notice to the charity of its intention to apply to
the Court of Session in this way.

The power of the Court of Session to approve
cy pres schemes in relation to charities is not
affected by the Act and the Privy Council’s
powers in relation to charities constituted by
Royal Charter or Royal Warrant are left intact.

Accounts

All Scottish Charities must keep proper books
of account and prepare an annual statement of
account and report on their activities. These
must be filed with OSCR and be audited or
independently examined. Accounting records
must be retained for at least six years.

The Charity Accounts (Scotland) Regulations
2006 apply to accounts prepared for charities’
accounting years beginning on or after

I April 2006. The Regulations provide that
charities with a gross income of £100,000 or
more should produce fully accrued accounts.
For charities with a gross income of less than
£100,000, simplified accounts which would
consist of a receipts and payments account,

Duty to Whistle Blow

Dormant Accounts



Scottish Charitable
Incorporated Organisations

Designated Religious Charities

Decisions: Notices, Reviews
and Appeals

cheaply accessible to charities than the former
process which relied on the courts. Any
decisions taken by OSCR must be notified to
the individual or charity concerned. In most
instances, notices of decisions must set out the
decision, the reasons for it and advice about
when and how to seek a review. If requested,
OSCR must carry out an internal review of any
decision and it must publish procedures to set
out how this will be conducted. OSCR'’s
decisions do not take effect until the review
period has expired.

The 2005 Act also contains a mechanism for
the Scottish Ministers to appoint individuals to
serve on a Scottish Charity Appeals Panel, to
review OSCR'’s decisions following an internal
review. The Panel may either confirm OSCR'’s
action, ask it to review it, quash it or direct it
to make another decision. The Panel cannot
award expenses to any party.

Panel decisions can, ultimately, be appealed to
the Court of Session who may either confirm

any decision appealed to it or quash it and
direct OSCR to take another course of action.

The make up of the Panel is to be determined
by open advertising. The number of panels will
depend on the case load but it is expected that
each panel will consist of three persons, and
the chair at least must have been a solicitor or
advocate for a minimum of five years.
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Fundraising for Benevolent
Bodies

Control of Fundraising

The 2005 Act seeks to regulate, in a basic way,
fundraising not just for charities on the Scottish
Register, but all bodies established for
benevolent and philanthropic purposes

(e.g. bodies with charitable purposes, but
which do not provide a sufficient level of public
benefit and so are not on the Register).

Benevolent bodies are given greater control
over those who fundraise on their behalf.
Thus professional fundraisers and commercial
entities (fundraisers) involved in promoting
contributions to a benevolent body must have
an agreement with the benevolent organisation
before fundraising. Regulations (not yet
published at the time of going to print) will set
out what is to go in that agreement.
Benevolent bodies (and OSCR on behalf of
charities) can seek an interdict preventing
fundraising if it has been carried out without an
agreement or with an agreement which is not
in the prescribed format. An interdict can also
be obtained if it is believed that the fundraiser
is not fit and proper to fundraise or if the
benevolent body does not want to be
associated with the venture or if there is doubt
as to the methods used by the fundraiser. If
there is a breach then the fundraiser will not
be entitled to expenses unless properly
provided for in the agreement. Moreover the
agreement can only be enforced in a Court.



It will be possible for the regulations to include
provisions so that the remuneration or amount
of the donation that will go to the benevolent
body must be stated (this might be extended
to cover volunteers). They can also cover the
form of contract and circumstances under
which donations can be refunded.

The intention is to give self regulation a
chance, with the failsafe being a regulation
making power for the Scottish Executive.

Regulation of Collections

Organisers of public benevolent collections
must apply to the relevant local authority to
collect. Organisers are exempt if they are a
designated national collector, if the collection is
in a public meeting, takes place on the
organiser’s own land or is by way of an
unattended box in a public place. All this is
similar to the existing regime.

An organiser of a collection held without
appropriate consent is guilty of an offence

subject to a fine not exceeding level 3 (£1,000).

Local authorities have to make appropriate
enquiries before giving permission (or not).
Permission can be withdrawn even if already
granted. There are provisions for appealing
against local authority decisions and OSCR is
also given powers to protect funds raised if
there is a concern about their application.

Scottish Ministers may produce regulations for
the collection of goods from the public. If taken
up, it is likely that local authorities will perform
this licensing function.
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Duties of Charity Trustees

The 2005 Act applies to “charity trustees” who
are defined as “the persons having the general
control and management of the administration
of a charity.” This includes trustees of charitable
trusts, directors of charitable companies and
those in charge of charities which are
unincorporated organisations. In addition to
any requirements of the general law to which
these trustees may already be subject (for
example directors of charitable companies are
subject to the Companies Acts), the 2005 Act
imposes various new duties and liabilities.

The 2005 Act requires charity trustees to act in
the interests of the charity, and this includes
seeking to ensure that the charity acts
consistently with its charitable purposes. There
is a new statutory duty of care which is to act
with the care and diligence that it is reasonable
to expect of a person managing the affairs of
another person. If there is a potential conflict
of interest between the charity and any person
who appoints the charity trustee, the trustee
must put the interests of the charity first unless
prevented from doing so by some other duty,
in which case the trustee must disclose his
conflict of interest and take no part in the
discussions and decisions. Charity trustees
must also ensure that the charity complies with
the 2005 Act. Any breach of these duties is
treated as misconduct in the administration of
the charity, which entitles OSCR to invoke its
powers set out earlier in this booklet.

Remuneration

Trustee Investment




The Charities and Trustee Investment
(Scotland) Act 2005 (“the 2005 Act”) was
granted Royal Assent on |4th July 2005.

The greater part of the 2005 Act was brought
into force on |st and 24th April 2006 and
further commencement orders are expected
between Autumn 2006 and 2007. The 2005
Act very substantially amended the former law
and practice of charities in Scotland. This
Guide to the Act (2nd edition) summarises its

main provisions.

The Act established a new regulatory system
for Scottish charities, brought the definition of
“charitable purposes” up-to-date, introduced
a new public benefit test, and made a number
of other far reaching changes in the law of
charities in Scotland. This Guide is based on

the legislation in force in early June 2006.

This Guide is of a general nature only and no

liability will be accepted for any action taken or

omitted to be taken in reliance on it.

The 2005 Act establishes a new Regulator for
the Scottish charity sector. The Office of the
Scottish Charity Regulator (OSCR) is a body
corporate, answerable to the Scottish Ministers
to whom it reports on an annual basis. The
Regulator is to have at least four members,
appointed by the Scottish Ministers from people
who appear to have knowledge and skills
relevant to OSCR's functions. The Scottish
Ministers are entitled to specify the period of

office of each member of the Regulator.

The general functions of OSCR are:

® To determine whether bodies are charities

* To keep and maintain the public register
of charities

* To encourage, facilitate and monitor
compliance by charities with the provisions
of the 2005 Act

¢ To identify and investigate apparent
misconduct in the administration of charities

* To take remedial or protective action where
misconduct is discovered

* 7o provide information or advice to the
Scottish Ministers and to make proposals to
the Scottish Ministers on matters that relate
to the functions of OSCR.

In carrying out its duties, OSCR must
encourage equal opportunities and have
regard to the principles under which

regulatory activities should be proportionate,

accountable, consistent, transparent and
targeted only at cases in which action is needed.

It is essential for bodies to be entered onto the
Scottish Charity Register to be recognised as
charities in Scotland. OSCR is responsible for
keeping the Register and must establish a
separate entry on the Register for each charity.
Each charity’s entry contains the charity’s
name, its principal office (or the name and
address of one of the charity trustees), the
purposes of the charity and whether or not
any directions or notices have been given by
OSCR in relation to the charity. OSCR has
powers to remove directions or notices from a
charity’s entry where they have been complied
with or where they no longer have effect.

From time to time, OSCR must review each
entry in the Register and must amend
inaccuracies and notify the charity of the
amendments it makes.

Applications for entry on the Scottish Charity
Register must be made to OSCR and must set
out a number of statutory items of information
as well as any other information which OSCR
may require or request. A standard application
form has been devised by OSCR to assist
proposed charities in providing sufficient relevant
information for these purposes. A charity will

only be entered on the Register if the applicant
charity meets the charity test (see below).

Charities which, immediately prior to
enforcement of the 2005 Act, were entitled
to describe themselves as a Scottish charity
in terms of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1990 have been
entered by OSCR onto the Register and

no further application is required for such
pre-existing charities.

To meet the charity test, a body must have
purposes which consist only of one or more of
the charitable purposes defined in the Act. In
addition, the body must provide public benefit
in Scotland or elsewhere.

The charitable purposes are |6 in number and
expand greatly on the four heads of charitable
purpose which existed prior to the 2005 Act.
The original intention had been to provide a
definition which matched that under English
charity legislation, but there are some

small differences.

The |6 charitable purposes listed in the Act
are as follows:

¢ The prevention or relief of poverty

® The advancement of education

® The advancement of religion

® The advancement of health

¢ The saving of lives



Public Benefit

recognizing charities in Scotland under the
pre-2005 Act regime. However, not all current
case law will continue to be binding and it is
important to be aware that the law is in a period
of transition as far as the public benefit test is
concerned. OSCR expects to test public benefit
in each individual case by seeking from applicant
charities a detailed business plan or other
statement of proposed activities.

Charity Names

OSCR may refuse to enter an applicant on
the Scottish Charity Register if the body has
an objectionable name. A name may be
objectionable for a number of reasons:

® |t may be the same as, or too like, the name
of pre-existing charity;

It may be likely to mislead the public as to
the true nature of the purposes of the body
or of its activities;

It may be likely to give the impression that
the body is somehow connected to central
or local government when it is not so
connected; or

* It may be offensive.

The consent of OSCR is required for a change
in the name of any charity and 42 days notice
must be given to OSCR of any proposal to
change a charity’s name. OSCR may request a
charity to review its name, and where there
are two charities with names which are too
alike, OSCR must direct either one or both of
the charities to change its name. Failure to
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comply with such a direction will result in
removal from the Register by OSCR.

References to Charitable Status

Bodies which are entered in the Scottish
Charity Register may refer to themselves as
one of the following:

¢ Charity

¢ Charitable body

® Registered charity

¢ Charity registered in Scotland.

There are additional variations for bodies that

are also managed or controlled wholly or
mainly in or from Scotland.

Any body that does not appear on the Register
may still refer to itself as a charity (making clear
that it is a foreign charity) if it is established
under the law of another country where it is
entitled to refer to itself as a charity; it is
managed or controlled wholly or mainly
outside Scotland and it does not occupy any
land or premises in Scotland or carry out
activities in an office, shop or similar premises

in Scotland. The converse is, for example, an
English charity regulated by the Charity
Commission, but occupying premises in Scotland,
would also require to register with OSCR.

Changes

A number of changes that a charity may make
to its administration or organisation require the




consent of OSCR. Those changes are:

® The amendment of a charity’s constitution
in so far as it relates to the purposes of
the charity;

The amalgamation of the charity with
another body;

The winding up or dissolution of a charity;
and

Applying to the Court in relation to any of

these actions.
A charity must give OSCR 42 days notice of
any proposed action for which consent is
required and, in the case of an amendment to
a charity’s constitution in so far as it relates to
its purposes, the charity must not proceed
unless and until OSCR has given its consent.
OSCRis also entitled to receive notice of a
number of other changes including changes in
the principal office of the charity, a change in
any details set out in the charity’s entry in the
Register or the appointment of a Receiver.

Removal from Register

A charity may apply for removal from the
Scottish Charity Register. Within 28 days of
receipt of an application for removal, OSCR
must remove the charity from the Register and
give the charity notice of the date on which it
is removed.

Despite removal from the Register, any body
removed continues to be placed under duties
in relation to the application of its property and
income, in accordance with its existing purposes.
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OSCR may apply to the Court of Session for

the approval of a scheme for the transfer of
property or income from a body removed
from the Register to a specified charity, and the
Court may approve any such scheme where it
is satisfied that the scheme is necessary or
desirable for the purpose of protecting the
property or income to which the scheme relates,
or where the relevant charitable purposes
would be better achieved by transferring the
property and income to a charity.

Co-operation and Information

OSCR is under a statutory duty to co-operate
with other regulators. This is to ensure that
where possible the burden of dual or multiple
regulation is minimised.

Public Access to the Register

OSCR must make the Scottish Charity Register
available for public inspection. OSCR’s website
contains the charity index and it is also available
for public inspection at OSCR's office in
Dundee. Information may be requested in
braille, large print or other medium. OSCR
may charge a fee, limited to the cost of supply,
for providing information at somewhere other
than its principal office.

Power to Obtain Documents and
Information

OSCR can issue a notice to a charity
requesting documents or information needed

Entitlement to be Given Information
by Charities

Sharing Information

Supervision of Charities

Inquiries




Removal from the Charity Register

Misconduct/Need to Protect Assets

* Gives a direction or removes a charity from
the Register.

® Suspends a person.

® Makes an order to safeguard/deal with a
charity's assets.

The reports must be sent to the person
affected and published in such manner as
OSCR thinks fit.

OSCR cannot identify the name of any person
except those in respect of whom the inquiry is
made and it cannot publish any particulars that
can identify any such person, unless naming is
required to avoid impairing the effectiveness of
the report.

Powers of the Court of Session

The Court of Session has a number of powers
which it can exercise on the application of
OSCR where the Court is satisfied that there
has been misconduct in the administration of a
charity or of a body controlled by a charity, or
where it is necessary or desirable for the
Court to act in order to protect the property
of a charity or to secure its proper application.

The powers available to the Court of Session

are!

® Power to interdict a charity from such action
as the Court thinks fit or from representing
itself as a charity;

® To appoint a Judicial Factor to manage the
charity’s affairs;

* To appoint a trustee or to suspend or
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remove any person concerned in the
management or control of the charity;

To order any relevant financial institution not
to part with property which the institution
holds on behalf of the charity without the
Court’s consent;

To make an order restricting transactions
which charities may enter into; and

To grant certain other orders and interdicts
provided for in the Act.

The Court of Session retains its powers in
relation to transfer schemes and in particular
the Court has power to approve schemes
which have been prepared by OSCR for the
transfer of assets

from: a charity,
a body controlled by a charity,
a body which is not a charity but
which has represented itself as a charity,

any recognised charity which appears
on the Scottish Charity Register.

The Court may approve such schemes where
it is satisfied that there has been misconduct in
the administration of the charity or where it is
necessary or desirable to act in order to protect
the property of the charity or to secure its
proper application, or where the purposes of
the charity would be better achieved by
transferring its assets to another charity.

The Court of Session may also prevent
financial institutions or other persons in
Scotland parting with moveable property held
on behalf of English and Welsh charities, where
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