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Introduction

As a charity trustee or a director of a
charitable company in Scotland, you need
to know and understand fully your legal
obligations, some of which arise under
statute and some under common law.
You also need clear advice to ensure that

your charity is run as effectively as possible.

While the Office of the Scottish Charity
Regulator (OCSR) has issued clear and
accessible guidance on trustees’ duties
and responsibilities in its publication
“Guidance for Charity Trustees — Acting
with Care and Diligence”, the publication
does not distinguish legal responsibilities
from good practice. This Turcan Connell
guide to the Duties of Trustees has
been written to focus primarily on your
legal obligations.

This guide details the duties of trustees
of Scottish charities as at June 2010.
For ongoing developments, please visit
the charity pages of our website,
www.turcanconnell.com.

Charity Trustees

The Charities and Trustee Investment
(Scotland) Act 2005 (the 2005 Act)
introduced a definition of “charity
trustees” as “the persons having the
general control and management of the
administration of a charity”. This includes
trustees of charitable trusts, directors of
charitable companies and those in charge
of charities which are unincorporated
organisations. Charity trustees are subject
to various duties and liabilities under

the general law; the 2005 Act imposes
additional duties and liabilities.



Duties of Trustees

The main duties of charity trustees are as follows. Some arise under the 2005 Act and
some under the general law.

I) General Duties

The 2005 Act imposes the following general duties on you as a charity trustee:

i.  You must seek, in good faith, to ensure that the charity acts in a manner which is
consistent with its purposes.

ii. You must act with the care and diligence that it is reasonable to expect of a person
who is managing the affairs of another person.

iii. 'Where there is a potential conflict of interest between the charity and a person
who appoints you as a trustee, you must put the interests of the charity before
those of the person appointing you. If you are under some other duty which
prevents you from doing this, you must disclose this conflict of interest to the
charity and must not take part in any deliberations or decisions of the trustees in
relation to the matter in question.

These duties largely reflect the legal position under the general law prior to the 2005
Act. In particular, charity trustees are, and have always been, subject to an overriding
duty to act in the best interests of the charity.

In addition:
iv. As a trustee, you must ensure that the charity complies with the 2005 Act.

Any breach of these duties will be treated as misconduct in the administration of the
charity, entitling OSCR to invoke its powers under Section 31 of the 2005 Act. These
include powers:

* to suspend the trustees;
* to direct the charity to cease representing itself as a charity or as a Scottish charity;

* to restrict the transactions which may be entered into, or the nature or amount of
payments which may be made, in the administration of the charity without OSCR’s
consent; and

* to direct any third party holding property on behalf of the charity not to part with
it without OSCR's consent.



OSCR is under a general duty to act proportionately in performing its regulatory
function and so any action which OSCR may take must be proportionate to the
misconduct concerned. OSCR cannot suspend a charity trustee under these powers if
it considers the trustee has acted honestly and reasonably in relation to the misconduct
and ought fairly to be excused.

Where there has been a breach of any of these duties the charity trustees must

take whatever steps are reasonably practicable to ensure that the breach of duty is
corrected and not repeated, and that any trustee who has been in serious or persistent
breach of the duty is removed as a trustee. It is unusual for a charitable trust deed to
give trustees power to remove one of their number and, in the absence of an express
power, the trustees would have to petition the court for the offending trustee to

be removed. In the case of charities which are not trusts, the procedure for removal
would depend on the charity’s constitution; for example, the removal of a director of

a charitable company would be dealt with under the company’s Articles of Association
and the terms of the Companies Acts.

Quite apart from the provisions of the 2005 Act, a breach of the general duties set
out at the start of this section could render a trustee personally liable under the
general law.

2) Duty to carry out the terms of the trust

As a charity trustee, you must administer the charity in accordance with its terms.
You must familiarise yourself with the terms of the trust deed or other constitutional
document and must act in accordance with it in administering the charity.



3) Duty to control the trust property

As a charity trustee, you must take steps to establish full details of the charity’s
property. In addition you must keep the charity's property under your control. In the
case of charitable trusts this means that trust assets must be held in the name of the
trustees or of a nominee permitted by the trust deed or by the 2005 Act. The 2005
Act permits trustees of charitable trusts to hold property through nominees when
exercising their statutory power of investment under that Act. The power does not
apply when exercising powers of investment expressly conferred in the trust deed
or other governing document. The appointment of a nominee is subject to the
following conditions:

* The trustees must reasonably believe that the appointment of the nominee is
appropriate in the circumstances of the trust and that the proposed nominee has
the requisite skills, knowledge and expertise to act as a nominee.

* The appointment must be in writing and the trustees must retain power to give
directions to the nominee and to revoke his appointment.

* The trustees must determine the other terms of the appointment and their
suitability as to remuneration and other matters.

* The terms of the nominee’s appointment may not permit the nominee to appoint
a substitute, restrict the liability of the nominee or of any substitute, or permit the
nominee or any substitute to act in circumstances which could give rise to a conflict
of interest unless it is reasonably necessary for them to do so.

Trustees must keep the nominee arrangements under review and, if appropriate,
consider whether they need to exercise their powers to give directions to the nominee
or revoke an appointment. The power to appoint a nominee is subject to any contrary
provision in the trust deed or under any legislation.



4) Duty to keep accounts

As a trustee, you have a general duty to keep proper records and accounts of the trust
property. In addition, the Charities Accounts (Scotland) Regulations 2006 oblige charity
trustees to keep accounting records and to have the accounts independently examined
or audited, subject to certain financial thresholds. The accounts must be submitted to
OSCR not later than nine months after the end of the charity’s financial year. There is
further detailed information on Accounting Requirements on page 6 of this guide.

5) Duty to devote time to the charity’s affairs

As charity trustees, you must meet together as often as is necessary for the proper
administration of the charity and give such time to the charity’s affairs as is required for its
proper administration.

6) Duty to invest

Charity trustees have a general duty to invest the charity's funds, to the extent that
they are not required for carrying out the purposes of the charity. This is mainly
relevant to grant-making charities and to charities which hold substantial funds for
extended periods.

Trustees of charitable trusts will normally be given express powers of investment in the
trust deed. If there are no express powers of investment, or if the powers conferred
by the deed are limited, the trustees can rely on the statutory powers of investment
contained in the 2005 Act. If the trustees are using the statutory power of investment
they must have regard to the suitability to the charity of the proposed investment, and
also to the need for diversification of investments of the charity. The charity trustees
must also obtain and consider proper advice when exercising the statutory power of
investment and when reviewing the trust investments, unless they reasonably conclude
that in all the circumstances it is unnecessary or inappropriate to take advice. Details
relating to the delegation of powers which appear on page 5 of this guide are also
relevant to the duty to invest.

Charity trustees of other types of charities, such as companies and unincorporated
associations, will normally have full powers of investment. Scottish charities are
permitted to invest in Common Investment Funds in terms of both the 2005 Act and
the Charities Act 2006.



7) Delegation of powers

Trustees of charitable trusts are permitted by the 2005 Act to appoint a discretionary
investment manager to manage the charity's investments. This is subject to any
restriction in the trust deed, or under other legislation. Apart from this, you may not
delegate any of your powers or duties as a trustee, unless the trust deed permits you
to do so. If you do delegate the investment of the charity's funds, you must nevertheless
continue to monitor and review the manager’s performance and to set investment
objectives and parameters. You may appoint other agents to carry out certain

tasks, such as appointing accountants to prepare accounts and lawyers to prepare
documents, but you may not delegate your primary role of overall responsibility for the
administration of the trust.

8) Conflicts of interest

As charity trustees, you should not act in a way that brings you into conflict with

the interests of the charity. You must not derive any personal profit from the charity
(although there are statutory provisions permitting remuneration of trustees in certain
circumstances); nor should a trustee, as an individual, enter into any transaction with
the charity.

9) Duty to take advice

Trustees should take advice from a properly qualified person in matters on which they
are not themselves competent to decide.

|0) Duty to observe the general law

Charity trustees are subject to the general law and, depending on the activities in which
the charity is involved, may be subject to employment law, health and safety legislation,
the law of delict, criminal law, human rights legislation and other legal provisions.



Accounting Requirements

All Scottish charities must keep proper books of account and prepare an annual
statement of account along with a report on their activities. The report deals with
matters relating to the charity's structure, governance and management; its objectives
and activities; and its achievements and performance. In particular the report must
explain the methods adopted for the recruitment and appointment of new trustees.
The report must provide details of any external person who is entitled to appoint a
trustee along with the policies and procedures adopted for the induction and training
of trustees, and the identification and management of risks to which the charity is
exposed. These accounts and the report must be audited or independently examined
and filed along with the charity’s Annual Return to OSCR (not to be confused with
the separate Annual Return which charitable companies must submit to Companies
House). Accounting records must be retained by the charity for at least six years.

The Charities Accounts (Scotland) Regulations 2006 apply to accounts prepared for
charities’ accounting years beginning on or after |st April 2006.

Although corporate charities were previously subject to more strict external scrutiny
thresholds, in accordance with the Companies Acts, a more unified accounting regime
for all charities (including charitable companies) has been put in place following the
enforcement of the Companies Act 2006. The Regulations provide that charities

with a gross income of £100,000 or more should produce fully accrued accounts. For
charities with a gross income of less than £100,000, simplified accounts consisting of
a receipts and payments account, a statement of balances, notes and an annual report
are required.

The Regulations provide that the threshold for audit is a gross income of £500,000

or assets with an aggregate value exceeding £2.8 million, unless an audit is required

by the charity's constitution, in which case the constitution overrides the Regulations.
Otherwise, a more informal independent examination is required. Where the charity’s
gross income is between £100,000 and £500,000, the level of independent examination
is more rigorous than for charities with gross incomes below £100,000, in order to
relieve smaller charities of some of the burden of the accounting requirements.

From Ist April 201 I, the accounting thresholds are to be changed. The gross income
threshold for the preparation of fully accrued accounts is to increase from £100,000
to £250,000. Charities with a gross income below £250,000 will be entitled to prepare
receipts and payments accounts; the gross income threshold for audited accounts will



remain unchanged at £500,000 but the aggregate asset threshold will increase from
£2.8 million to £3.26 million. These revised thresholds will remain subject to any
stricter requirements imposed by the charity’s constitution.

Under the Regulations the period for submitting the annual report and accounts to
OSCR is nine months after the end of the charity's financial year. The Regulations also
apply the principles and methodology of "“Accounting and Reporting by Charities:
Statement of Recommended Practice 2005 issued by the Charity Commission for
England and Wales (also sometimes referred to as the “Charities SORP” or just the
2005 SORP"). This contains detailed requirements for the Trustees' Report amongst
other technical accounting conventions. It is important to remember that Scottish
charities are subject to the provisions of the “Charities SORP" even though the
document is issued by the regulator for England and Wales.

When a charity fails to prepare accounts or to provide copies to a member of the
public who has made a request to receive them, OSCR may apply to the court for an
order to prevent the charity, and any person engaged in its management or control,
from carrying out further specified activities until the failure has been rectified. This
does not prevent a charity from making a charge to members of the public who ask to
receive a copy of the accounts, although the charge must reflect the cost of producing
the copy accounts.

OSCR may appoint a qualified person to prepare accounts if accounts are not filed on
time. The charity trustees are personally jointly and severally liable for OSCR’s costs

in relation to the appointment and the expenses of the appointed person in preparing
the accounts.

Failure to comply with a request by a person appointed to produce accounts by OSCR
for information or access to books and records is an offence. If there is no reasonable
excuse, a fine not exceeding ‘level 3’ (currently £1,000) can be levied.



Remuneration of Trustees

The 2005 Act permits charity trustees to be remunerated for services provided to the
charity in certain circumstances. This includes the provision of services of acting as a
charity trustee and services provided under a contract of employment.

Remuneration may be paid:
* to atrustee who provides services to a charity; and

* to aservice provider connected with a trustee where the charity trustee may
benefit from the remuneration paid.

The conditions to be met are as follows:

e The maximum amount of the remuneration must be set out in a written
agreement between the service provider and the charity and must be reasonable in
the circumstances.

* Before entering into the agreement the charity trustees must satisfy themselves that
it is in the interests of the charity for the services to be provided by that provider
for that maximum amount.

* There must be fewer than half of the charity trustees who are party to a written
agreement for the provision of services to the charity which is still in force; or are
entitled to receive remuneration from the charity’s funds in some other way; or are
connected with someone in either of these two categories.

* There must be nothing in the charity's governing document which prohibits the
service provider from receiving remuneration.

These restrictions do not apply to a payment under any provision of the charity’s
governing document which was in force on |5th November 2004, or under any order
made by the Court of Session, or under any legislation.

If a charity trustee or a person connected to a charity trustee is remunerated in
contravention of these rules, the charity may recover the amount of the remuneration
and OSCR can insist on the charity taking proceedings for recovery.



Liability and Immunity of Trustees

As a trustee of a charitable trust, you may only act in accordance with the powers
conferred on you under the trust deed or the general law. If you act outside of these
powers and a loss results to the trust, you may be personally liable.

Trustees may also be liable to beneficiaries for committing breaches of trust. Breaches
of trust do not always result in a loss to the trust fund but, if they do, the trustees will
normally be personally liable to make good the loss.

In addition, trustees may be liable to third parties. Trustees entering into contracts
are personally liable unless they specifically contract for their liability to be limited as
trustees. Provided that entering into the contract is a proper exercise of their powers
they are entitled to be indemnified out of the trust fund for any costs which they may
incur. However, if they are acting beyond their powers they are in breach of trust and
will normally be personally liable for any resultant costs or loss.

They may also be liable to third parties in other ways, such as: in delict if a third party
incurs loss or injury as a result of the negligence of the trustees or their employees;
under health and safety legislation; under employment law; and under other legal
provisions. If the liability arises through the trustees acting in breach of trust they would
normally be personally liable.

The trust deed may contain an immunity clause in favour of the trustees. An immunity
clause defines the limit of the trustees' liability. For example, it may say that the
trustees are not liable for any loss unless they were acting negligently or fraudulently.
Such an immunity clause cannot completely exempt the trustees from liability.

As the law presently stands it is possible for exemption clauses to protect trustees
against any degree of fault other than fraud or gross negligence. A trustee seeking to
rely on an exemption clause will find that the courts will interpret it very strictly. If the
clause is ambiguous, the trustee will not be given the benefit of the doubt.



Trustee Indemnity Insurance

The Charity Commissioners in England and Wales permit trustees of charitable trusts
to take out insurance policies to protect against claims for breach of trust and liability
to third parties and to pay the premiums from the trust fund, provided the trust deed
contains an appropriate power. The power commonly included in trust deeds, allowing
trustees to be reimbursed reasonable expenses in the administration of the trust,
would be sufficient to allow premiums from such policies to be paid from the trust.

Until recently, the position was less clear in Scotland. Case law suggested that trustees
could pay for indemnity insurance using trust funds, provided that a suitable power was
included in the trust and provided the insurance did not cover liabilities arising from
breaches of trust committed by the trustees either knowingly or recklessly. However,
OSCR had issued a public statement to the effect that it considered the purchase

of trustee indemnity insurance to be a benefit in kind and, as such, must be treated

as remuneration. Taking OSCR’s view to its logical conclusion, it was therefore not
permitted under the 2005 Act for more than a minority of the charity trustees of a
charity to benefit from trustee indemnity insurance in Scotland.

As there was clear divergence in the position north and south of the border, OSCR
asked the Scottish Government to consider the matter of trustee indemnity insurance
in more depth and the Government stated that the inability to purchase trustee
indemnity insurance was an unintended effect of the remuneration rules contained

in the 2005 Act. The Public Services Reform (Scotland) Act 2010, once brought into
force, will make it clear that charities may purchase trustee indemnity insurance in
order to protect all and not just a minority of the charity trustees. In the meantime,
OSCR has confirmed that it will take no enforcement action in respect of trustees
remunerated through the provision of trustee indemnity insurance.



Risk Review

Understanding where liabilities may arise is one thing but it is also critical that trustees
of charitable trusts consider from where those liabilities flow. This can only be done
through a proper review of the risks which the charity faces. A formal risk review
process can be used to develop a register of risks. A register of risks will typically list
not only the key risks faced by a charity, and their possible impacts, but also the steps
which the charity trustees are taking to mitigate or manage those risks actively.

Any formal risk review process should be viewed by trustees as more than a one-

off exercise. The creation of a risk register is simply the first stage in what should be
an ongoing process. The nature of risks faced by a charity will change over time and
so will the steps which are required to manage those risks. Annual reviews of risk
registers are important and valuable steps, which ought to be undertaken by charity
trustees as a matter of course. Many auditors will now expect to see evidence of a
formal risk review process having been carried out and may also ask to inspect a charity’s
risk register.

While trustee indemnity insurance may be one aspect of risk management for charities,
a full understanding by the charity trustees of their legal duties and obligations will also
go a long way towards preparing the charity trustees for liabilities which may arise. The
importance of the induction, training and ongoing education of charity trustees, as an
integral part of any risk management process, should never be underestimated.
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It is a criminal offence under the 2005 Act for anyone to act as a charity trustee while
disqualified under that Act. A person who is convicted of this offence is liable for

a prison sentence of up to two years, or a fine, or both. The following persons are
disqualified from acting as charity trustees:

* Any person who has been convicted of an offence involving dishonesty or an
offence under the 2005 Act;

* An undischarged bankrupt;

* Any person who has been removed from being concerned in the management or
control of a charity under the Law Reform (Miscellaneous Provisions) (Scotland)
Act 1990 or Section 34 of the 2005 Act;

* Any person who has been removed from the office of charity trustee by an Order
made by the Charity Commissioners for England and Wales or the High Court of
Justice in England on the grounds of misconduct in the administration of a charity;
or

* Any person who is subject to a disqualification undertaking or a disqualification
order under the Company Directors Disqualification Act 1986 (or the Company
Directors Disqualification (Northern Ireland) Order 2002).

A person who has been convicted of an offence involving dishonesty or an offence
under the 2005 Act is not disqualified if the conviction is spent under the Rehabilitation
of Offenders Act 1974. A person who is disqualified from acting as a charity trustee
may apply to OSCR for the disqualification to be waived.
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Disclaimer

Please note that this guide is of a general nature only and no liability can be accepted
for any action taken or omitted to be taken in reliance on it.

The information in this publication is based on our current understanding of the

law which is subject to change. It has been produced for information purposes only.
Professional advice should always be sought before taking any action. Neither Turcan
Connell nor any of its associated companies can take any responsibility for losses incurred
through acting or failing to act on the basis of anything contained in this publication.

Turcan Connell in the UK is authorised and regulated by the Financial Services
Authority for investment business. Turcan Connell in Guernsey and its associated
companies are fully licensed by the Guernsey Financial Services Commission.
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