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Charity law reforms receive
Royal Assent

The Public Services Reform (Scotland)
Act 2010 received Royal Assent on
28th April. Once brought into force,
the Act will introduce a number of
important changes to charity law.

Charity websites

One important change which will require
action is in relation to the rules on
references in documents. These rules
require charities to disclose certain
information on all documents produced
by them or on their behalf. The
information which must be disclosed
includes the full name of the charity and
the charity number. The rules already
cover emails and the effect of the 2010
Act is to extend these rules to charities’
websites. Detailed provisions as to which
parts of a website are affected will be
passed by the Scottish Parliament later.

Charities should check their websites
carefully to ensure compliance with these
new rules once the detailed provisions
have been passed. This is also a useful
reminder to review other documents
produced to ensure compliance with the
rules more generally. The Office of the
Scottish Charity Regulator (OSCR) has
announced that it will actively enforce the
regulations from now on. Charities should
deal with this legal change proactively.

Trustee indemnity insurance

OSCR's informal approach to trustee
indemnity insurance (TII) will be given
legislative force in the Act, allowing
charities to purchase TIl using charity
funds. The Act will apply to all charities
unless the purchase of Tll is expressly
prohibited by the constitution. Cover
must not include liability by trustees for
the payment of criminal fines, regulatory
penalties or where liability arises from a
trustee acting in a dishonest or
unreasonable manner.

Other amendments

Other amendments in the Act include the
following:

e  OSCR will be able to vary, revoke or
review any directions it issues. OSCR
previously only had this power in
relation to decisions, not directions;

e The Court of Session will be given
power to deem a person to have
been removed from office as a charity
trustee;

e The Reorganisation Regulations will be
extended to apply to restricted funds
within a charity as well as to entire
charities. They will also allow charities
to introduce new administrative
provisions as long as they are
consistent with the spirit of the
charity’s constitution; and



e  OSCR will be given power to appoint
charity trustees in certain
circumstances. This power will only be
available to OSCR at the request of a
charity's existing trustees.

Enforcement

Although the Act has received Royal
Assent, the provisions relating to charities
will only come into force once Scottish
Ministers have passed an appropriate
order. It is expected that the first
commencement orders will be passed in
the Scottish Parliament later this year.

Finance Act extends tax
relief to foreign charities

The Budget delivered on Wednesday
24" March 2010 resulted in the
passing of the Finance Act 2010, which
makes a number of changes to charity
tax law, although some will require
further regulations before becoming
fully effective.

Definition of charity

A new tax definition of the word ‘charity’
has been introduced. The new definition
confirms the position that a charity must
meet the English charity law test in order
to obtain charitable tax relief.

Fit and proper’ person test

A new ‘fit and proper’ person test will
apply to anyone with control over a
charity’s finances, and not just the charity's
trustees. Under the new test, HM
Revenue & Customs (HMRC) will carry
out additional checks ranging from simple
verification of name and address to more

thorough investigations where an
individual has criminal convictions. If the
test is not met, claims for tax relief signed
by that person may be declined.

If the fit and proper person test is not
met, tax relief may still be granted by
HMRC if the charitable purposes of the
charity are not prejudiced by the failure,
or if HMRC considers that it is just and
reasonable in all the circumstances.
Where charitable funds are
misappropriated, HMRC will look to claw
back tax reliefs already granted. HMRC
will issue further guidance shortly on the
enforcement of this new test.

Foreign charities

The biggest change contained in the
Finance Act 2010 is the extension of
charity tax relief to charitable bodies in
the EU, Norway and Iceland. This
extension of the charity tax rules follows a
judgment issued by the European Court
of Justice in 2009. In order to qualify, an
organisation must meet the English
definition of “charity’” and comply with
any compulsory registration requirements
in its home country.

Donors to foreign charities may be able
to claim relief on qualifying donations
made since 27" January 2009. HMRC will
publish a list of foreign organisations
which have been assessed as qualifying for
tax relief so far.

The extension of charity tax rules in this
way applies to the rules on Income Tax,
Capital Gains Tax, Inheritance Tax and
others, and means that Gift Aid donations
to foreign charities will also be possible.
Until now, HMRC has refused to
entertain Gift Aid claims by charities
established outside the UK.



Gift Aid independ |
will

The Government intends to place a limit

upon the value and number of

freestanding Gift Aid repayment claims

that can be submitted by a charity in any

one year. This is intended to simplify

administration for HMRC and they will

consult informally with charities on what

the thresholds should be. A new

standardised Gift Aid claim form is also

currently under development.

International activities

When a UK charity spends its charitable
funds abroad, the trustees must take
reasonable steps to ensure that the
payment is applied for charitable purposes
if it is to be classified as charitable
expenditure for tax purposes. New S
guidance is to be issued on this and will
detail the steps which HMRC will expect
a charity to take. It is not envisaged that
evidence will need to be submitted to
HMRC but charities will be obliged to
collect evidence as a matter of course.

Charity accounts thresholds
to be raised

The Scottish Government has
announced its intention to amend the
charity accounting thresholds with
effect from 1** April 201 I. The key
changes will be:

the

e  The income threshold above which
a charity must prepare fully accrued
accounts as opposed to receipts and

payments accounts will increase
from £100,000 to £250,000.

e  The capital threshold for fully A
audited accounts as opposed to



