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Briefing Note
Anti-Social Behaviour etc (Scotland) Act 2004

Part 7 (Anti-Social Behaviour Notices)

The Anti-Social Behaviour etc. (Scotland) Act 2004 (““the Act”) received Royal Assent on
26th July 2004. Part 7 of the Act gives local authorities power to deal with landlords
(which are stated to specifically include a person who permits another to occupy a
building or part of a building) who do not take appropriate action in respect of anti-social
behaviour carried out by tenants or occupants.

Part 7 of the Act (and Part 8, which introduces a registration scheme for owners of
certain properties occupied by third parties) came into force on 30th April 2006. (There
is a separate Turcan Connell briefing note on Part 8 of the Act).

A Local Authority may serve an anti-social behaviour notice (“ASBN") on a Landlord of a
property where the person who leases or occupies it or a visitor of the tenant or
occupant engages in anti-social behaviour at or in the locality of the relevant property.
Any notice will specify (i) the anti-social behaviour; (ii) the action which the Landlord
should take to deal with the anti-social behaviour; (iii) the consequences of failing to take
the action; and (iv) the Landlord's right to a review. If the local authority know who acts
for the Landlord in relation to the tenancy or occupancy of the property a copy of the
notice is to be given to the agent.

Comment

The legislation is drafted in such a manner that this provision can apply to holiday
lets. The Scottish Ministers are entitled to make an order modifying this part of
the Act in relation to holiday lets as they consider necessary or expedient.
ASBNs can also be used in relation to agricultural tenancies (which are excluded
from the requirement for registration in Part 8 of the Act) and tied houses.



It is not clear what sort of action a Landlord may be asked to take. Landlords
should note, however, that if they wish or need or are required to terminate a
tenancy on the ground of the occupants’ anti-social behaviour, a court has
discretion in terms of the Housing (Scotland) Act 1988 as to whether or not to
order possession. The Landlord of the property could, therefore, be involved in
the expense of raising an action where the likelihood of success is unknown and
not guaranteed.

A Landlord has a period of twenty one days from the date on which the notice is served
to ask the local authority to review the ASBN. The Act sets out the procedure for
carrying out the review — this must be done by someone who had no involvement in the
original decision — but there is no mention of the Landlord being allowed to make
representations and, accordingly, it would be wise for a Landlord to state their case in the
request for a review.

If a Landlord fails to take the action specified in the ASBN a local authority has various
remedies at its disposal:-

It can apply to the Sheriff for an order to stop payment of rent. There is a right
to appeal to the Sheriff Principal against such an order within twenty-one days of
the Sheriff granting it. The Landlord will have to notify any tenant or occupant
that they are appealing. The Landlord’s notice to the tenant or occupant must
tell the tenant or occupant that they may be required to pay the rent for the
house from the date of the Sheriff's original order stopping payment to the date
of the appeal being determined. It must be served at the same time as the
appeal is lodged or as soon as practicable thereafter. The Sheriff Principal’s
decision is final. Any order preventing payment of rent or other consideration
can be revoked by the Sheriff or suspended where a Landlord has carried out
the action required in the ASBN or where the Sheriff, having regard to all the
circumstances, considers it is unreasonable for the order to continue. Either the
local authority or a Landlord can apply to the Sheriff for the revoking or
suspension of the order.

It can apply to the Sheriff for a Management Control Order (“MCQO™) which will
transfer to the local authority the rights and obligations of the Landlord (but for
no more than twelve months). If any rent payable during the period of an MCO
is paid to a Landlord, it can be recovered by the local authority. There is an
obligation on the local authority to account to the Landlord for the balance of
the rent after the local authority’s expenses. A local authority has to notify the
Landlord, tenant and any agent of an MCO. It should be noted, however, that
the local authority do not have to notify the Landlord if it is impracticable to do
so. The Owner can apply for revocation of the MCO if the action specified in
the ASBN had been taken or it is unreasonable for the MCO to continue. The
Sheriff may revoke the MCO on such an application.



3. It can take such steps as it considers are necessary to deal with the anti-social
behaviour. The Landlord shall be liable for the local authority's expenses (as
mentioned below) in this regard if the local authority serve notice on the
Landlord (and the Landlord’s agent (if he has one))(i) stating their intention to
take such steps; (ii) stating their intention to recover the expenditure from the
Landlord; and (iii) giving an estimate of the expenditure. The expenditure for
which a Landlord is liable includes (a) payments to third parties for services
which deal with or contribute in dealing with the anti-social behaviour and (b)
costs of the local authority directly associated with dealing with the anti-social
behaviour (including appropriate staff costs and relevant overheads).

Comment

It will be imperative for Landlords to have properly and carefully drawn tenancy
agreements and to have procedures in place for dealing with complaints (from
neighbours and/or others) about anti-social tenants.

It should be noted that it is an offence not to take the action specified in an ASBN within
the time specified. It is a defence, however, for a Landlord to show there was a
reasonable excuse for the failure in question.

In relation to Part 7 of the Act, anti-social behaviour is defined as: “acting in a manner
which causes or is likely to cause alarm, distress, nuisance or annoyance or pursuing a
course of conduct that causes or is likely to cause alarm, distress, nuisance or annoyance
to someone residing in, visiting or otherwise engaging in lawful activity at or in the locality
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