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In the private client and charity world, 2007 has been dominated by the new Office
of the Scottish Charity Regulator (OSCR). 

OSCR is the new Regulator and Registrar of Scottish charities, established under the Charities and
Trustee Investment (Scotland) Act 2005. The Act came substantially into force in April 2006 but it is only
during 2007 that we have seen OSCR as a fully functioning regulator.

The 2005 Act introduced a new "charity test" for Scottish charities - organisations must pass this test
before being recognised as charities by OSCR and being placed on the Scottish Charity Register.

OSCR now feels that it has a definitive register of charities operating in Scotland, having cleared a large
number of defunct charities out of the old HM Revenue & Customs list, and having started to register new
charities under the new law.

OSCR has carried out a major piece of work - its pilot studies for the Rolling Review - a report on which
was published in July 2007. The Rolling Review is necessary to ensure that all Scottish charities meet the
charity test. All pre-existing charities were moved onto the register when it was established by OSCR, but
clearly a number of these will not meet the charity test with its extended list of charitable purposes and
requirement for public benefit. The purpose of the Rolling Review is to ensure that, in due course, all
charities on the Scottish Charity Register meet the charity test.

Between 2006 and 2007, OSCR carried out pilot studies into a number of charities to assess the work
required for the Rolling Review and to establish a suitable methodology. The good news was that every
one of the charities which took part in the pilot programme was found to provide public benefit through its
activities. The pilot studies included an independent school and a university. However, some changes
were needed: one grant giving charity was directed to change its constitution, because in its definition of
"charitable purposes" it referred to the tax legislation rather than the Scottish Charities legislation (which
did not exist when it was set up). A college of further education failed the charity test because of the
degree of ministerial control built into its constitution - ministerial control being a prohibition in the charity
test. A further charity was found to have strayed beyond its original areas of activity and was
recommended to change its objects clause in order to ensure that its constitution covered its current
activities.

OSCR has now started on the first part of the Rolling Review proper with a further 30 charities in order to
develop its thinking further. Interestingly, of these 30 charities, 11 are independent schools which have of
course been very much in the headlines whenever charity law reform has been mentioned, both in
Scotland and south of the border.

Cross-border issues have also been of interest for charities. These initially arose when English charities
which were required to register in Scotland (because of ownership or occupation of land here) found that
they were being asked by OSCR to change their constitutions so as to fall into line with Scottish charity
law. It is necessary to meet the Scottish charity test in order to register with OSCR, and home country
recognition as a charity is not good enough. Because the definitions of charitable purposes in the 2005
Act and the (Westminster) Charities Act 2006 are subtly different, a charity which defines its purposes
purely with reference to the Westminster Act does not meet the Scottish charity test.

The converse of this was seen as a result of the pilot studies for the Rolling Review, when a charity was
directed by OSCR to change its constitution to refer to the 2005 Act rather than referring purely to the UK
taxing statutes (which are based on English law). It then transpired that HM Revenue & Customs was not
content with the proposal put forward by OSCR. It appears that in order to meet both of these difficulties,
some form of hybrid definition for charities in these situations will be required, based on the lowest
common denominator of the two definitions.

While OSCR has inevitably, and intentionally, brought a much greater degree of scrutiny and regulation to
the affairs of Scottish charities, some aspects of the 2005 Act are deregulatory. For example, there are
new reorganisation provisions now in force, which enable charities to apply for approval of reorganisation
schemes, which can include merger, winding up or improvements to powers, all with the aim of ensuring
that property held in charities is better applied for charitable purposes. The charity which has as its
beneficiaries widows of the Crimean War is now able to apply its funds for modern purposes by
application to OSCR rather than to the courts.

The 2005 Act also included for all trusts, extended investment powers, as recommended in a joint report
by the Law Commissions in 1997, along the lines of the extended powers contained in the Trustee Act
2000. It also, helpfully, clarified the position on delegation and the use of nominees.

Finally, in the area of trusts, the Scottish Law Commission continues to work on its programme of reform
for the law of trusts, and further developments should be awaited before, hopefully, some legislation is
brought forward.
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